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ED BGlIGENCE—LANDLORD and 
TENANT—A landlord is not 


ention of control. are 

restricted to apart- z ; 
iable for injury received by a multi family dwellings Chief Justice Vanderbilt, 
erson while walking on the where common facilities are in- Speaking at the 33rd Annual 
idewalk in front of premises volved and the question whether Dinner of the Hudson County 
eased to and occupied exclu- the landlord retained contro! Bar Association at the Hotel 
ively by a tenant where the over such common facility or Statler, in New York, Saturday 
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Recent Windstorm Poses good the damage, they can col- 
Difficult Questions for Owners, lect under the liability policies 
Insurance Companies, and It has been learned that some of 
Attorneys the insurance companies have 

j Tea : ay : ei oe denied liability on the ground 
injuries are caused by a defeet portion of the building arose. night, poin out the need for by J. Seymour Montgomery that there is no civil liability or 
n the demised premises oc- Where a multi family dwelling the improvement of legal educa- Between noon and 4:00 P.M. on the part of the innueed to the od. 


ur.ng during the term of the is not involved and the entire tion in New Jersey. He said he Saturday, November 25th, last, joining property owner. There 
ease. premises are demised by a clear Was disturbed by the fact that the people in many sections Of myst be many of such situations 
. (IDENCE — LANDLORD AND lease specifying who shall make graduates f New Jersey law New Jersey heard. over the noise throughout the State of New Jer- 
Fi <s0MMNANT —Evidence of subse- repairs the landlord retaining no Schools are having much more of the gale, the rending splinter sey and the following prelimin- 
quent repairs for the purpose rights of general access or user difficulty passing the bar exam-jand crash of toppled trees. In ary thoughts might be consider- 
ff establishing who had con- and when re is no conflict as Inations than are graduates of many cases. trees uf one owner oq py property owners, insurance 
tro! of premises is cnly admis- to the occurre out-of-state schools fell _ upon adjoining property companies, and their respective 
sible where there is a multi- the mere fact that the landlord Accordin statistics which Causing damage and necessitat- attorneys before they attempt tc 
family dwelling or where there thereafter made repairs, is not had been epared for the court, ing removal of the trees. In these arrive at definite conclusions. 
s an actual cortroversy or in itself sufficient to create a he reveale nly 38% of the days of high labor costs, the ex- 
>t pense of cutting up and remov- 





ice of the accident 


A very good review of the law 
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question of control for the eraduates f New Jersey law 








factual question as to the f q : ; > Na ae a : 
neasure of contro! retained by jury. It is o there is an schools succeed in passing the iM8 large trees is quite an item, alta — hae a the 
the landlord actual col as to the bar exan yn on their first 224 the question of where the save 0 ving di TI 
ae —_ , nesente ad retained by|trv while | yf the eraduates "esponsibility lies for removing Printing Ink Corporation, 193 A 
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tural repairs” as used in the concluded that New Jersey does 


evidence of of out-of-state schools make the fy 
} damage becomes an important 

































Now te of emer- Judge Charles Fahy no indication that the buildins 


OTT involve > ‘s is admissible erade in i first atte t 7 ; ; 
w ytag@ ease here involved held not to i admissible |grade in their first attempt. Of one. In some eases, the tree own- Not accept the doctrine of liabil- 
Bd, FAP - of expressly de- those wh il t pass the ex- : 7 ain . -. ity with Panlt ac Inic , 
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: NS day. December 23rd at Prosecutions under the law careful consideration of the 
N.J ylass win Was v December 30th have been deferred pending a above case that the court felt 


> 


i - ttorneys final judgment on its validity. there was some lack of care 01 
S o + . ail-order purchases f cigaret- the art ¢ the fendant j 
Senate and Assembly :xamination Mail-order purchases of cigare the part of the defendant, 














en tl ecupi f the ‘ tes to evade state taxes have must be concluded that it was 
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os lineton provided their clerkship contin- pyryose of the act is to give the usual charge of negligence 
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ANNULMENT — Fraud sufficient, 
to justify an annulment of 
marriage must be of an ex- 
treme nature and must affect! 
the very essence of the mar-| 
riage relation. 

—A misrepresentation by the 
wife that she had before the | 
marriage born a child by the 
husband as a result of their! 
illicit relations, is no ground 
for annulment. 

Digested from an opinion by 
Eastwood, J. A. D. rendered Dec. | 
13, 1950. Appellat Div. Rhodes 
v. Rhodes. For plaintiff—Samuel 
Larner (Budd & Larner, attys). 
For defendant—Robert R. Daly 
(Daly, Hillis, Hall & McCormick) | 
attys). | 

Plaintiff appeals from an or-| 
der denying maintenance pen-| 
dente lite and defendant appeals | 
from the judgment dismissing. 
his counterclaim for annulment. | 

Plaintiff seeks separate main- | 
tenance on the ground of aban- 
donment. The parties were mar-| 
ried in July 1947 and cohabited | 
until August 1948 when the de- | 
fendant refused to maintain 
marital relations, though they | 
continued to live in the same 
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she 


| ordinary 


apartment. 


on the ground the mar- 
was void because of cer- 
representations made 


fusal 
riage 
tain false 


lation. 

| ef . 

by his wife to induce the mar- 
riage. He counterclaimed for an-'! 


nulment of the marriage assert- 
ing that prior to the marriage 
and to induce him to marry he 


male 
of sexual 
1945 


had borne a 
him as a result 
tions beween them in 
he was still married to 
woman from whom he obtained 
a divorce in 1947, and that he 
j was ignorant of the falsity 
| this representation until August 
1948 when plaintiff confe ssed | 
there had been no child. Defend- 


rela- 


ant asserts he married plaintiff ; 


solely because of this represent- 

Held: While in some jurisdic- 
tions fraud that will annul an 
contract is sufficient to 
annul a marriage, in New Jer- 
sey the rule otherwise. The 
rule in New Jersey is that fraud 
sufficient to annul a 
contract must be of an extreme 
character and must affect the 
very essence of the marriage 
contract. And, as regards con- 
tinence well as other per- 
sonal traits. our courts have 
held it is the duty of a party 
to make inquiry beforehand and 
not to ask the law to relieve 
him from a position into which 
his own indiscretion or want of 
diligence has led him. 

The fraudulent representation 
relied on by defendant, did not 
amount to the species of fraud 
contemplated by the New Jersey 
rule. In States v. States 37 N. J. 
Eq. 795, the court held a man who 
had had premarital relations 
with his wife was not entitled to 
annulment on the ground she 
falsely represented herself 
pregnant by him when in fact 
she was with child by another 
man. The rule was recently re- 
viewed and affirmed in Lindquist 
v. Lindquist 130 N. J. Eq. 11 

The granting of alimony pen- 
dente lite is discretionary and a 
review of the proof shows no 
abuse of the discretion. 

Affirmed, with costs. 
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Defendant answered | 
;that he was justified in his re- 


, and to induce 1er,| While 
plaintiff falsely represented that 
child by | 


while 
another |} 


of; 


marriage , 


as! 


| CONTEMPT—To lawfully initiate. 

| a proceeding for criminal con- | 
tempt, process must be served 
on the accused within this 
state. 

CONTEMPT — RULES — While 
Rule 3:80-2 changes the tech- 
nicalities of pleading in con- 
tempt proceedings, it does not 
change the existing jurisdic- 

; tional requisites. 
RULES—APPEARAN 

rule 3:12-2 abolishes 
special appearances, it does 
not eliminate the right to at- 
tack the court’s jurisdiction 
and does not make appearance 
a submission to jurisdiction 
where objection is raised. 

RULES — The new Rules relate 
to practice, procedure and ad- 
ministration as such; not to 
substantive law. 

'E VIDENCE — The privilege 
against self incrimination is 

| personal to the witness and 

| error in compelling such testi- 
mony cannot be asserted by 
the party. 

—A wife is incompetent to give 
testimony tending to establish 
her husband’s guilt even in a 
severed prosecution against a 

| co-defendant. 

| Digested from an 

Jayne. J.A.D. rendered 

1950. Appellate Div. 

Swanson. For appellants—Abra- 

ham J. Slurzberg (Joseph Per- 

sky, atty). Prosecutor for 

court-——-Louis Santort. 
Appellant Lillian Swanson 

stituted suit alleging 


.CES— 


opinion by 
Dec. 8, 


' Jersey. At the hearing, she and 
the other appellant, John De Di- 
minicantonio testified she 


since 1948 
Advisory Master were aroused 
and he caused an investigation 
to be made which disclosed Mrs. 
Swanson was not a resident of 
New Jersey and that appellants 
were guilty of false swearing 

A petition was filed in the still 
pending divorce action charging 
appellants with criminal con- 
tempt of court. An order to show 
cause was issued and served on 
John De in New Jersey and on 
Mrs. Swanson in New 
the return, 
present, with counsel, who chal- 
lenged the jurisdiction of the 
court to hear the contempt pro- 
ceedings, and the jurisdiction of 
the court over Mrs. Swanson’'s 
person 

A severance of the prosecu- 
tions was granted at the in- 
stance of Mr. Santorf and the 
hearings proceeded after the 
court denied appellants’ juris- 
dictional motions. John De and 
Mrs. John De were compelled to 
testify in the proceeding against 
Mrs. Swanson. John De admitted 
the falsity of his earlier testi- 
mony. The court adjudged both 
appellants in contempt for false 
swearing and appeal 

Held: It necessary at the 
outset to recognize the distinc- 
tion between civil contempts, the 
object of which is to coerce a 
party to do or not to do some- 
thing in a cause for the benefit 
of another party, and criminal 
contempts, which are offenses 
, against society and are hence 
,criminal in nature even though 
irring in a civil cause. 
lawfully initiate a proceed- 
contempt it had 
; that process 
rved on the accused within 
Such actions were 
ad by a separate pro- 
ceeding. While Rule 3:80-2 pro- 
; Vides that all contempts “shall 
,be prosecuted in the action in 
{which it occurs,” the court does 
jnot feel this changed the sub- 
,Stantive requirements for juris- 
' diction. The Rules of court re- 
;late to practice. procedure and 
) administrat ion such, not to 
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Swanson v., 


the] 
| entitled 

in- | 
she had} 
been and was a resident of New | 


had | 
lived in the dwelling of John De 
. The suspicions of the | 


York. On| 
both appellants were | 


New York Now Under New State Rent Contro); 





New York ‘ACCN)—New state 
rent regulations for New York 
State, effective Dec. 1, were filed 
in Albany by State Rent Admin- 
istrator Joseph D. McGoldrick. 

To remain in effect unti] action 
by the 1951 New York state legis- 
lature, the new regulations do 
not now permit any blanket in- 
crease in residential rents but do 
allow increases in ‘hardship’ 
cases, where the landlord is los- 
ing money on his property or 
where the rents are out of line 
because of unusual circum- 
Stances. 

The number of 
may be obtained because the 
landlord is losing money, as well 
as the amount of those increases, 
been substantially augu- 
mented in comparison with the 

standards set up under the fed- 
eral rent control regulations no 
longer effective in New York 
State. 

In a radio address explaining 
the three-stage character of 
New York state rent control, Mc- 
Goldrick pointed out that the 
first stage was the ‘absolute 


increases that 


nas 


freeze” of rents on March 
The second. designed to 
hardships. is now 
with the interim regulati 
fective Dec. 1. 
will be submitted to the st 
islature on Jan. 15, althou 
Goldrick said it was im 
for him to indicate in 
wha that rent -contr 
would be 

“What seemed feasible 
the legislature enacted th 
ent law last March,” he d 
“may have to be subst 
altered because the inter 
al situation has worsen 
the peacetime expansion 
tional economy may have 
way to the military em 
which confronts our nat 

McGoldrick declared 
unfortunate that real est 
to continue under contro 
er than other industri 
pointed out that deficie: 
housing could not be mac 
quickly and easily as sl 
in raw materials and 
tured products. 





|substantive law. The rule was 


intended to remove the technical 
disadvantages of the former 
practice and not to give the 
court jurisdiction where it did 
not previously have it. 

The proceeding, though now 
in the cause, is never- 
analogous to a separate 
criminal prosecution in personam 
in which the court can acquire 
jurisidiction over the accused 
only by service . process or no- 
tice within the state or by volun- 
tary appearance of the accused. 

The contention that since 
special appearances are abolish- 
ed by Rule 3:12-2 Mrs. Swanson’s 
appearance constituted a waiver 
of the jurisdictional question is 
likewise without merit. The rule 
was intended to remove the 
technical formalities of general 
and special appearances, not to 
remove the ex xisting jurisdiction- 
al requisite Mrs. Swanson 
specifically challenged the 
court’s jurisdiction and cannot 
be held to have waived the ob- 
jection. 


theless 


Mrs. Swanson also obje 
the proceeding agai 
John De was obliged, « 
jection, to give self incr 
ing testimony. The 
against self incriminatio: 
sonal to the witness and 
he may be improperly co 
to testify, the error ca: 
asserted by the party. 

As to the matter of Mr 
De’s testimony, however, 
uation is different. The rm 
a wife cannot testify agai 
husband is one of com} 
not privilege. and it h 
held that the admissio 
husband’s testimony ten 
incriminate his wife, i 
even though a 
been granted the wife a) 
testimony was given in t 
ceeding against the wife’: 
fendant. 

The conviction of Mrs 
son is reversed on the g! 
lack of jurisdiction Joh 
found guilty of conten 
sentenced 30 days 
county jail 


in 
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DIGESTS OF RECENT OPINIONS 








the ab- 


sence of statutery provision 
sing aiding and abetting 
commission of a misde- 


inor a separate substantive 
nse, an indictment and 
viction of an accessory be- 
the fact as a principal is 
per. 


accessory before the fact in 


crime of breaking and en-| 


ng is indictable atid 
ible as a principle. 


pun- 


sted from 
90d, J.A.D 
50. Appellate 

































before the fact, his indictment 

and conviction as a principal are 

valid. 
Affirmed 

CHANCERY PRACTICE — The 
unclean hands maxim may 
and should be applied by the 
court of its own violation when 
a situation calling for it is dis- 
closed. 
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STATUTE OF LIMITATIONS— 


New Minn. Rules of Practice Under Advisement 





act of negligence or unskillful | ooupts have been taken under 
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—Neither continuance of treat-'crued, and not thereafter”. This 
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—Wilful misquotation or distor-| 
tion of a written authority, to| 
deceive the court, held viola- | 
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tion of unclean hands doctrine | 
justifying dismissal of com-| 
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and closing tithes. tice s considered as 
beginning until termina- |} 
tion o or of the doc-| 
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December. Plaint 


ient relationship will postpone) the time when a right first arises 
the running of the statute of;to institute an action for the 
limitations unless the doctor | wrongful act complained of. Any 
has been guilty of fraudulent | wrongful act or omission result- 
concealment. |}ing in injury gives rise to a 


Digested from an opinion by right to institute an action and 








ladvisement by 


MALPRACTICE—In a mal- 

practice suit the statute of ST. PAUL (ACCN)—Proposed 
limitations ordinarily begins yew rules of procedure, practice 
to run from the time of the and pleadings in Minnesota) 


ment after the negligent or; ]anguage has been construed by | 


the state Su- 
preme court. 

G. Aaron Youngquist headed 2 
13-man committee of lawyers 
and judges who worked three 
and a half years in drafting the 


proposed rules, which are de- 
signed to bring about “just 
speedy and inexpensive deter- 


mination of court action.” 

The state legislature in 1947 
gave the state Supreme court 
authority to adopt rules pertin- 
ent to the practice of law in the 
state Supreme, District, ané 
Municipal courts. The Supreme 














































1946 or at the latest when x-ray | 
commenced in 


ends 


treatment vere 
ifffeont 


| Fl 


sta- 








ationship. This is] 








or pa 
he m ile 
| 
Our pr vides that the 


be commenced| 





NEWARK J. N. 





We ‘ 


LANE. TRENTON $ | 





Steen 


MEMBER NJSPE. ASME, SAE | 
Charles B. Worthen |! 
CONSULTING ENGINEER || 





SAFETY & MAINTENANCE ENGINEERING M 
INVESTIGATIONS - MAPS - SURVEYS 
APPRAISALS - COURT PHOTOS 





P.O. Box 416, MADISON, N. J. 


810 BROAD ST., 


y or responce t a) > aA 4 i | ¢ 
n. For responde! plaint on court’s own motion.) = %ils' : Beene nm Yl the cause accrues at that time.|court, in turn, named the com: 
‘ate (Waiter GC ; | Ackerson rendered Dec. 12 cause accrues at that time.| C0’ U ‘ corm 
For é cathe ; Digested from an opinion by | 1950. Supreme Court. Tortorello | The statute attaches at once and|Mittee which consisted of six 
Dp} Stei JSC. rendered Dec. 13 >: thatevtat ae suenaiieast ann lcommences to run from that|judges and seven lawyers. 
Fe ee 1950. Chancery Div Clark V.l Ham P. B Frederick C. Von-| time irrespective of the time when) The committee has now pro- 
endant appeals irom Als| Watts. For plaintiff—David Sil- hof on the brief). For respon- the injury is discovered or the | quced 86 proposed rules, filling 
tion on anindictme ver. For defendants arvey : a Vee beens a PIER hel PE DE OBER ae a A : , © 
ner him with (1 ‘ver, For defendants—Harvey A.’ gent tra Dorian (Greenstone é& | Cnsequential da mages result. /250 printed pages. 
ng him with . - Greenstons here |Thus the statute of limitations Mi ; t i 
alk “i110 6 ES . I Iie < ye ‘ ae + AS a’s rese proce — 
tering 2 this action) am; ction teen malpractice suit runs from} ,* tgs sal sets ssi _ = a 
ammmite: % ae ; : ols 1s } a 1 ( I U . : , al rules ave grow! r¢ ; 
proois wel tle en from inter- seaina! ion { _ slle wed the time of the act of negligence t} —— - ge = rs m4 son ae 
ranged [ol 1€ Nal lell >s as pastor nal p The : nplaint wa |or unskilled treatment Ls vt see = “3 _ eae to f peor 
ne ee ie rize ; ie malpracti The complaint was ea a9¢ stly se , judges to facili- 
ne Broce purgiarize tist Church. filed pit < saan P] vintiff | In the application of this rule, ~ re : str os -— tint : the 
cmataac 4 $ ax = miea Jan oO J4d. 1¢ I 4 : 4 tate re gO "ases 1 er 1 
. : to SHOW] yng a 1 Pid $7500 and on [the mere fact that treatment) ;@t© Sane aaa 
lance wit é ige- restraint | mig = Passage shit Racist a la ,|follows after an act of negli- = ee : 
did so. } vere mpi aS. Ihe apy we 'gence or that the physician pat-| One of the principal proposec 
a - f+ ‘ 7 contends t -Ourt erred 1n ee hh; y “ales ch: yes eq] for “nretrial’ 
rended imme fte } has yet| CO'e patente yee ient relationship continues|rules changes calls for “pretrial 
rime. 1c u h tis veri= | 2° a by th Ss the thereafter. does not postpone|Procedures which would  at- 
yround yarre t > Stat- . tea ) ttle ‘e lawsnits 1 
ipate in the bure~ | fi larges that he was dis- | 27OU"¢ red by the Stat-/ the running of the statute unless | tempt to settle more lawsuits out 
} . e did { tend , } ite of liml ns lth 133 ‘our ls i ‘ivil acti 
The state dia } itend | missed as pastor by a mere ma-|"‘* % |the physician has been guilty of of court. Also, in civil actions 
1.¢£ 7 + rt 7 5 “ Die Son oe 7 ant tan —_ } aa . lict witnesse Toul > ade 
lefendan at t} e and that such vote is Plaintiff « ged defendant in| fraudulent concealment. This is |lSts of witnesses would be made 
mmussion oi U NG | ineffe for the reason that|August 1946 perform plastic/the majority rule and this court | known to opposing parties anc 
ied defendant. 1 nsWer | th Directory for Baptist | surger nose. She alleges is in accord with it depositions would be more wide- 
demand fot ruicuials, | C] s’ requires that "a, Gelenada negligent in the; There is no evidence here of |/¥ used. 
he State Wi \ ve al t] C rs vo \f all present perform the operation | any concealment by defendant Another proposed procedura 
go Bags nga _ sip a meeting should be rf nent, because of} and no evidence of any negli-|change deals with accident cases 
the fac emed essen 1 cal I vas disfigured ;}gence after December 1946.|in other states. It would be re- 
ndant cont was oO ; e orde o ‘h was pe rformed | Hence the cause was barred by|quired that such cases be triec 
ed and convicted rin- et ’ on Au 146. There was evi-|the statute in states where the accident oc- 
: LUSE he clied OrkK Was 
whereas the pl vere | receive eviden d the/denc ‘e in the man-| Reversed curred. 
oe S tentsol ras directed to} Mh 11 , as performed. 
qd . lelnic ¢ ma Sent- 
"| pag e quoted Keloids developed and on Sert-\| BONDS Court&Fiduciary BONDS 
isl aalimebneaneal YF 5 oO r TY: s bu 1} re- vA t : dah U} ic } 
reeing at whieh @ u was petomned The com] DALI FIERSTEIN & CO 
j rove and on} - 
la f ls ca ec f VDas- . 
E - ses et 9 194¢ third neration : P . F aa ° » or 
. ! The s nothing the Y 40. 4 * 4 Ope 1 10n No applications Required on Fiduciary Bonds of $5,000 or less 
ce aa 1. was perf ( hereafter ey ee OES . : = 
ah eq ike ar i a 17 ACADEMY ST., NEWARK 2, N. J. Mitchell 3-4450-1-2-3 
ala ¢ yn) +7 A £iu4 i 4 _— 
The 4 = a three Paseo sss Tens [ese] ee eal ee ees oe ee ce eee ee eels ee ene eel alg 
aS Held: Wh plaintiff did |), fe 
bi eta hes AOR Pe AICI 5 ; EXPERT ESTATE APPRAISALS c 
; ake the q d wo c oe 
e al re } clear | ¢, , aa of fe 
e of the m: 1to 4 c PERSONAL PROPERTIES fy 
ine SO S » Aece ¢ ; Ls) for fT 
Ch re 
T) nisuse Of! i047 a . sd 2 2 fe 
; I use Of 1947 = Inheritance Tax or Liquidation, Insurance or Fire Loss ¢ 
+ .) a O IDVIO =) tf 
~— i uw ft 
" re 41 
1ers 1 qaoc- a : = G LOUIS MARDER ia 
5 guil eq nus sca ily 4a ty 
4 inn) . ow 
The Ped 1947 H 10 Washington Strec c 
s nd eg P] , estified | 5 ORange 3-1050 East Orange, N. J. ie 
iine 0 t the The |to ne ner init °7 YEARS OF EXPERIENCE He 
S pp.ication } Ascig S f as fu Modern & Antique Furniture, Works of Art, Collectors Items & 
mmo1 ided|not depend upt claim dy performé that the x-ray|& ee ee x 
rer eatin Cir uk das es Reel d PTT SLL sooo So ee Sea See ET TAT LTE TTA ATTA OTT 
ea 3101 Lajpally, Lilt JUL Na ana snoui reatm } nave been ad- — 
10Yr Inclpal| a} 1h lt I S volitio Sec ¢ immediately 
cess former; wnen a Situa ippeared 
e court s The rule} disclosed. Here the correct- 
gions papiaptles | Pella eal Be estimony,} 
Be Me eee eeawane e of any neg-| ee 
re re-; cou! nu tice after the| 
i av be/ex parte relief I e+] a 
a ma} pe : : yf he x-ray 
shed as!unclean in initiation and}; re, December i660 | In our 138th year we are deeply 
prosecution action and for) nerenday eclicence. if any.| mindful of our responsibility to— 
being Tie lian “Ee RFE VACANEE: ANG | ust have irred in the period | orm, and our part in—the development 
Suppo! a is tne ‘ompla dismissed 1tD petwee 1946 and Dec-| of the village that has become the 
. oe 3 pee Neches ____|ember 194 re than two yearsj vibrant city of Newark. 
2 es an as ES + | before the comm encement of the} 
EE ee ap Defe ended and here | 
urges statute began to} 
run when the negligent opera- | WILL REVISION 
tion wv erformed in August} . 


We periodically suggest to our customers 
the reasons why wills should be reviewed, 
and revised if necessary by having the 
customer’s own attorney draw a new 
will. Officers of the National State Bank 


do not draw wills or practice law. 


NATIONAL STATE BANK 


(Department of Estates & Trusts) 


NEWARK I, N. J. 


( ration 








we 








{ 
MAdison 6-0418W | 








NEW JERSEY LAW JOURNAL, THURSDAY, DECEMBER 21, 1950 


73, N. J. L. J. Index Page 





Page Four 





Nem Sersey Law Journal 


Established 1878 
ALFRED C. CLAPP, Editor 
ASSOCIATE EDITORS 


Milton B. Conford 
Harold H. Fisher 
Richard F. Green 
Israel B. Greene 
JInseph Harrison 
Ward J. Herbert 


Leon S. Milmed 
Morris M. Schnitzer 
G. Dixon Speakman 
Clark Crane Vogel 
Joseph Weintraub 


Jerome L. Trachtenberg, Managing Editor 


Published every Thursday by the 
NEW JERSEY LAW JOURNAL PUBLISHING CO. 


24 Edison Place, 


Newark 2, N.J. 


MiItchell 2-0075 
Aaron Skinder, Publisher 


Subscription Rates 
One Year - - - $5.00 


Enieced as Second Class Matter, January 24, 1934, at the Post Office 
Newark, N. J., under the Act of March 3, 1879 





THURSDAY, DECEMBER 21, 1950 





SANTA COMES EARLY 


For the bench, the bar and the would-be bar of New Jersey, 
Santa Claus has come and gone. The kindly old gentleman left 
surprise packages for all but forgot to mark them “Don’t open 
until Christmas.” However, with all he has on his mind these days, 
he will certainly be forgiven (but not forgotten, by any means). 
First, on December 7th, came about 40 amendments to existing 
rules of court and some 15 new ruies, gifts from the Seven Wise 
Men at Trenton to the bar and to prospective lawyers. Then, two 
days later, came the State Bar Association’s afhrmance of the Su- 
preme Court’s decision in the Winberry case. 

The changes in the rules cover a number of diverse subjects. 
The changes, of course, are all for the good, many of them the 
result of recommendations from special court committees, the Ju- 
dicial Conference and from other bar sources. 

It is not our purpose at this time to present a critical analysis 
of all the changes. Many of the amendments deal with rules con- 
cerning admission to and discipline of the bar. Appellate pro- 
cedure, requirements of briefs and memoranda, and fees and ap- 
peals in Workmen’s Compensation cases are the supjects of most 


of the other changes. 


Of particular interest is the amendment 


to Rule 4:2-2 whereby the Appellate Division of the Superior Court 
may, in its discretion, permit an appeal to be taken “from an 
interlocutory order or judgment when, in the opinion of the court, 
the grounds of appeal are substantial and the appeal, if sustained, 


would terminate the litigation”. 


One may readily anticipate that this amendment will be t 


subject of considerable argument 
Some real modern, 1951 


bodied in amendments to Rule 1:8-5 were left 


he 


and interpretation. 


model cierkship requirements em- 


by Santa for those 


who, in spite of everything, still aspire to become members of the 
New Jersey bar. Henceforth, a clerkship must include some 21 days 


in the local, state and federal 


matters or cases are to be heard, e. g 


when certain prescribed 
“Superior Court, Law Di- 


courts 


vision, contested motions, pre-trials, and jury trials (1 day each)” 
Tours of the offices of the County Clerk, Sheriff. Register and 
Surrogate must also be made during the clerkship. Finally, each 
clerk must now keep “a full daily diary setting forth a complete 
log of his acvivities as law clerk on each business day of his clerk- 


ship”. Use of the term “log” 


may 


reflect some martial, or, more 


precisely, Navy influence. Many members of county committees on 


character and fitness who have had and will 
concerning the good faith of 


sponsibilities 


continue to have re- 
clerkships agree that 


the new requirements should be most helpful to the bar applicant 
and should have been in effect long ago. 

So, for the legal profession as a whole, Santa's chores for this 
year are done. What still remains, however, is the individual law- 
yer’s or firm’s great annual experience, the joy of giving—to secre- 


taries, elevator boys, 


elevator girls, starters. cleaners, mailmen., 


engineers, porters, night-watchmen, day-watchmen, etc., etc., etc 


And to all 


“MERRY 


CHRISTMAS!” 





New Hampshire Sex Psychopath Law 
Held Valid 


Supreme Court Says Lack 

of Provision for Trial by 

Jury Not Fatal to Statute 

CONCORD (ACCN)—An opin- 
fon upholding the constitution- 
ality of New Hampshire's sexual 
psychopath law has been handed 
down by the state Supreme 
court. 

Although ruling that the law is 
valid as it now stands, the high 
state court pointed out that un- 
doubtedly some improvements 
might be made in such statutes. 

The opinion was given in 
a test case appealed by EIl- 
man B. Moulton of Rumney, who 
was committed to the New 
Hampshire state hospital as a 
“sexual psychopath” last spring. 
The civil action was brought 
against Moulton under terms of 
the new law for alleged “Peeping 
Tom” activities. Moulton is now 
at the state hospital. 

Moulton contended that the 
sex statute, passed by the 1949 


legislature, was illegal because 
it did not provide for trial by 
jury as a prerequisite to com- 
mitment to a state institution, 
and furthermore, that the law 
was arbitrary in that actions 
were initiated under its terms by 
the county solicitor. 

In its unanimous opinion, the 
Supreme court admitted that 
the statute did not provide for 
trial by jury, but found that this 
Was not sufficient grounds to 
find the act unconstitutional, as 
its provisions for civil commit- 
ments were not unlike those of 
the Probate court for ruling on 
the confinement of the insane 

Written by Justice Frank R. 
Kennison, the opinion further 
stated that while other means 
could have been found to initiate 
proceedings against a person, 
the fact that the law provides 
for such action to be started by 
the county solicitor is not so 
“arbitrary and unreasonable as 
to be unconstitutional.” 
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The editor has received a copy 
of the letter which is of 


| J 
(vterest bar 





CUCLOSE d 


to the 


1 December 1950 
Mr. Prosecutor, 

the past year, the 
community has been shocked 
and outraged by two mass kil- 
lings in our State of innocent 
|victims by psychopathic veterans 
land by the inexplicable official 
indifference and neglect, which 
|permitted them to possess, as 
| War souvenirs, the weapons they 
| employed. The wide publicity 
|given these spectacular crimes 
|may start a chain reaction of 
crimes of this nature. Veterans 

Administration hospitals for 
psychopathics and neurotics are 
filled to capacity and other in- 
Stitutions can oniy provide for 
the more acute cases. 

Mentally sick veterans, who 
have been taught to kill to 
achieve wartime objectives turn 
easily to the same means as a 
solution of their domestic dif- 
difficulties. Hasty, ill consider- 
ed, wartime marriages with wo- 
men poorly qualified with the 
necessary understanding, ability 
and willingness to contribute the 
loving care and sense of security 
that their condition requires is 
an important factor in aggrava- 
ting the problem. 

Recently two veterans have 
been charged in this Court with 
threatening to kill their wives. 

In the first case with the 
prompt and splendid cooperation 
of the local office of the Veter- 
ans Administration. I was able 
to obtain for this veteran, who 
had an excellent 
the medical confinment and 
care, his condition so obviously 
required. The other case has 
constrained me to write you this 
letter, the facts of which are 
particularly set forth in the at- 
tached report. May I earnestly 
urge that you give this case your 
serious personal attention. 

It is my conviction that if 
lethal weapons were made less 
accessible, many crimes of vio- 
lence of the character I have de- 
scribed could be prevented. All 
law enforcement officers and 
agencies should make every ef- 
fort to confiscate war weapons 
which have not been deactivated 
and the public conscience should 
be awakened to the urgent need 
of providing adequate facilities 
the confinment., care and 
treatment of those suffering 
from mental disorders. In the 
case of disabled veterans, the 
very best medical care and treat- 
ment that an intelligent, sym- 
pathetic and appreciative Am- 
erica can provide should be as- 
sured to those who have so 
grievously suffered in its service. 

Respectfully yours, 
Cyrus W. Lunn, Judge 
New Jersey Law Journal, 

I have followed with interest 
the current argument as to re- 
servation of all rule making 
powers for the courts of the 
State to the State Supreme Court 
and note the resolution adopted 
by the State Bar Association and 
the Union County Bar Associa- 
tion favoring such reservation of 
authority to the State Supreme 
Court in accordance with the 
decision of that court made in 
the Winberry case. 

As one of the small minority 
present at the meeting of th 
Union County Bar Association 
who had the temerity to vote 
against the resolution then 
adopted, I cannot escape ‘ne 
conviction that the State Su- 
preme Court as weil as other de- 
partments of our State govern- 
ment should be subjected to 
certain constitutional or other 
limitations upon exercise of ab- 
solute power. 

' As a corollary to the exercise 


My dear 


| During 


| 
| 
} 
| 


for 


Editor, 


service record, ' 


Pass On Jurisdiction To Try Seaman's 
Maintenance Action 


In the absence of diversity of 
citizenship, a United States dis- 
trict court has no jurisdiction to 
entertain a seaman’s cause of 
action for maintenance and cure 
brought and tried under the 
Federal Rules of Civil Procedure 
as distinguished from a suit in 
admiralty and the court does not 
acquire jurisdiction over such a 
cause of action because the com- 
plaint originally included a 
count for damages under the 
Jones Act; this was the ruling 
of the United States Court of 
Appeals for the Third Circuit in 
Jordine, Admx., etc., v. Walling 
et al. no. 10,018, opinion by 
Circuit Judge Maris, filed Nov- 
ember 10, 1950. 

In so holding, the United 
States Court of Appeals reversed 
a judgment of the district court 
and also overruled one of its 
prior decisions: Lindquist v. Dil- 
kes. 127. (2d) 21. 

The opinion of Judge Maris 
reads in part as follows: 

“We conclude that claims for 
compensatory damages under 
the Jones Act and for mainten- 
ance and cure constitute two 


separate and distinct causes of 
abieemenieemtaiiaiemann 





_ aise vem 





of its rule making power, the 
Supreme Court must necessarily 
be called upon to decide just 
what the field of its rule making 
power is. In many fields of our 
law, there are areas wherein the 
distinction between the substan- 
tive law and the adjective law is 
nebulous and indistinct and it 
is most certainly not the pro- 
vince of the State Supreme Court 
under the guise of rule making 
to legislate and thus invade the 
sphere of the duly elected repre- 
sentatives of the people of the 
state. 
For the proper administration 
the court system, there ap- 
to be no doubt that the 
for the courts should be 
made by the State Supreme 
Court and that their power in 
this respect should not be open 
to invasion by the Legislature in 
a wholesale fashion. At present 
under the decision in the Win- 
berry case, the Legislature can 
of course, do nothing and if any 
limitation is to be placed upon 
the rule making power of the 
Supreme Court, it must be done 
by constitutional amendment. 
Perhaps the form in which 
such a constitutional amend- 
ment is presented would adjust 
the matter to the best interests 
of all concerned. The objects to 
be attained are ‘a’ reservation 
of the rule making authority in 
Supreme Court and (‘b) a 
reasonable limitation upon such 
authority as to be assured 
that by exercise of such au- 
thority. the field of substantive 
law is not invaded. We are all 
familiar with the provision that 
Congress had made whereby the 
President may proceed with the 
reorganization of the Executive 
Departments. The President may 
set up a reorganization plan for 
a Department and if Congress by 
proper resolution does not disap- 
prove of such reorganization 
plan within, I belive, sixty days. 
the reorganization plan becomes 
fully effective. It would seem en- 
tirely feasible for a constitution- 
al amendment along similar 
lines to be adopted to control 
the rule making power of the 
State Supreme Court. Under 
such an amendment, the Court 
would make all court rules as 
at present, but would be subject 
to the authority of the Legis- 
lature by joint resolution, adopt- 
ed within a limited time to set 
aside any particular rule of the 


of 
pears 
rules 


the 
LL1E 


so 


Supreme Court that might here- | 


after be promulgated. This would 
seem to be a reasonable restric- 
tion and would probably be used 
only rather extreme cases 
where the public need for its 
exercise was great. 

Very truly yours, 

Donald G. Davis 
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‘down 


within the doctri) 
Hurn v. Oursle 
one of which, the claim 
the Jones Act, is Federal i: 
acter within the meaning 

doctrine. For the purposes 
application of that rule 

jurisdiction of a Federal 

court under section 1331 : 
of action arising under the 
time law is to be regar 
non-Federal in character 
as we have already point 
it does not arise under th: 

. of the United States’ 

the meaning of that sect 
follows that in the abse 
diversity of citizenship th 
rict court did not have ji 
tion to entertain the pla 
count for maintenance an 
in a civil action tried to 


action 


in 
ail 


“The plaintiff urges th 
conclusion inconsisten 
the opinion of this co 
Lindquist v. Dilkes, 127 F 
25 (1942). It must be cx 
that this is so and to the 
that Lindquist v. Dilkes 
consistent with our prese 
cision it is overruled. Acc 
ly, the judgment enterec 
the jury’s verdict must be 
ed. 


“We think, however, t 
would be quite unjust az 
necessary to direct the di 
of the count for maint 
and cure since the distric 
unquestionably has juris 
of it upon its admiralty si 
shall accordingly dir 
transfer to the admiralty 
Moreover, we think that 
trial and the reintroduc: 
evidence is not necessary i 
of the fact that the trial 
who heard the evidence 
trial in the court below h 
power, sitting in admira 
make the findings of fa 
conclusions of law neces: 
dispose of the claim for n 
nance and cure involved 
count. Accordingly upon 
mand of the case and the 
fer of the second count 
plaintiff's complaint to 
miralty docket the distric* 
presided at the p 

> deems it to be 
t of justice to do s 
consider and decide the 
tiff’s claim for maintena: 
cure upon the evidence 
fore taken before him. 


1S 


wr 


who 
trial. 11 


“We think it appropr 
take note the fact 
circuit in the past c 
tions for damages und 
Jones Act and admiralt 
for maintenance and curs 
ing out of the same 
have frequently been triec 
district courts at the san 
and upon the same evide1 
action for damages bei} 
mitted to the jury and t 
for maintenance and cur 
decided by the trial judg 
admiralty. Evidence rel 
only to the claim for 
nance and cure is, of 
taken by the trial judge 
absence of the jury. We 
objection to this pract 
much to commend it.” 
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January 2nd 
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erate the potential se 


Chinese Puzzle 





A. Lull 
almost impossible to ex- 
rious- 


f our military involvement 








n the Chinese Communists. 
p fact that we are involved. 
1 though on a very limited 
e as yet, is one more example 
mistaken guessing by top mil- 
ry men and diplomats. It has 
n reliably reported t our 
ps were halted briefly at the 
arallel because of the 
ger that the Chinese ht 
e if we went on towar 
churian-Korean bord 
fen, it is said, the iders, 
lucing General MacArthur, 
3 Washington that in their 
mation Red China would not 
The troops went forward 
eed, they had to if North 
rean military force was to be 
ved. But the experts were 
and the Red forces 
ed across the borde1 
We are not formally at war 
1 China—or with anyone else. 
in. these days it is certainly 
icult to decide what is war 
d what is not war. The day 
declarations of war before the 
ting started seems 
ded. And the fact 


t Americans and Cl! 


u 





a] 


meantime, 





and wounding each other 
hope exists that the troops 
are in Korea only 
ited objectives—to secure 
rontier, and to protect 
iver electric power plants, 
by the Japanese, which 

important Manchurian 
s aS well as North Korea. 
too long we will know 
ry this is true In 
we must, even 
reluctantly, consider 
war with China 


or not 


would 


Chamberlin, 
the best of the commen- 
on foreign affairs, has 

on this subject in the 
treet Journal. event 
1 a war, he points out, we 
have three courses of ac- 


am Henry 


n the 
n Une 


we could attempt an all- 














The New Lawyer Census 


A new “lawyer census” is be- 
ing produced by unprecedented 
co-operation of the Survey of 
the Legal Profession, the Amer- 
ican Bar Association and Mar- 
tindale-H ubbe11 Incorporated. 
As a result the 1951 Martindale- 
Hubbell Law Directory, to be 
published January 2, will list 
thousands more of the nation’s 
lawyers than ever before ap- 
peared any national roster. 

The Directory will nclude 
new features to the 
American Bar Association. 

1) A tri le will precede the 
name of American Bar As- 


on 
also i 


two assist 





every 


sociation member listed. 
2) The prefatory section in 
Volume II. in addition to the 


Legal Aid committees and agen- 
cies which have been listed since 
1940, will ee 
a Direc ctory of Officials 
b. Can f Professional Eth- 
ics 


c. Canons of Judicial Ethics 
d. Statements of Principles 
with. Lay Groups 





induce Chi- 
now on 
1ainland 


and 
torces, 
the n 


naval attack, 
ang’s Nationalist 
Formosa, to invade 


and organize guerilla actions. 
“This would be something of a 
shot in the dark,” writes Mr. 





Chamberlin, “and the Chinese 
Communists could probably sus- 
tain this kind of endurance con- 
test as well as we could.” 

Third, and last, we could with- 
draw altogether from the Far 
East. Of this course, Mr. Cham- 
berlin says, “This would raise the 
bleak prospect of a Communist- 
dominated Japan some day be- 
ing used as the spearhead of the 
Asiatic part of a gigantic Soviet 
encircling pincers movement 
against us.” 

It would be hard to 
courses of action more dispirit- 
ing than these. That is the rea- 
son why so much effort is being 
given to seeking a diplomatic 
solution to the presence of Red 
China troops in Korea, why we 
have scrupulously refrained 
from branding Red China as an 


think of 

















ensive against China. But, aggressor, and why we have not 

“Even with a stagger- bombed, as we so easily could, 

<penditure of manpower the electric power plants in Ko- 

iterial this would probably rea and the Chinese industrial 

ort of its objective. The and supply points across the 

tion of Korea was a border. 

eable military pr n The biggest question tnat yet 

cupation of all IS remains to = answered is 

China, like Russia, as bags or Mao is controlled 

he graveyard of invaders lo:k-stock- pret dncccatir by the 

ituries. ecu —~and whether or not he 

id. we could hold a de- and the Chinese pet ple hove will- 

ine in Korea, attempt to ing to do Russia’s ting for 

Chinese production and her, in a war to whl » one 
nications with air and could see the end. 
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this Directory 
names of more 


“In my opinion 
incorporates the 
lawyers and also a higher per- 
centage of the nation’s lawyers 
than any other list ever compil- 
ed in the last century,” said E. J. 


iSt 


Dimock, the New York City at- 
torney who is Chairman of the 
Americ Bar Association’s 
Special Committee on Lawyer 
Census. 

The Survey of the Legal Pro- 
fession, now being financed by 
the Carnegie Corporation and 
the American Bar Association, 
was faced with the problem of 
finding out how many lawyers 
there were in the United States 
and who they were 

A partial solution adopted by 
the Survey was to cuild upon the 
Martindale-Hubbell list. and to 
enlist the aid of the American 
Bar’ Associat in inducing 


lawyers to add their names to 
that list where was incomplete. 


To afford this aid the American 
Bar Association appointed its 
Committee yn Lawyer Census 
headed by Mr. Dimock who is 
also a member of the American 
Bar Association Board of Gover- 
nors and an editor of the Ameri- 
can Bar Association Journal. 
Names of lawyers are added 
to the Ma ‘tindale-Hubbell Dir- 


ectory without charge on receipt 
from the lav concerned of a 
filled-out questionnaire showing, 


vyer 


among other things, the years of 
his birth and bar admission, his 
college and ¥ school degrees. 


“For one r another some 


reas 


lawyers do not return these 
forms,” said Mr. Dimock, “but! 
the percentage is being rapidly 
cut down with the aid of the 


Organized bar 


Weekly Periodical 
Index 


This department attempts to 
select and icles and com- 
ments of interest to the Bench 
and Bar, which 3a} ppaes in cur- 
rent legal periodicals received at 
the RUTG ER S “UNIVERSITY 
LAW SCHOOL LIBRARY 


Administrative La« 





Old standards New Con- 
text: A Comoverative Ana- 
lysis FCC Regulations. 
(Comment) 18 Univ. of Chi- 
cago L. R. 78 

The Private Motor Carrier De- 
finition f the Interstate 
Comm \ An Econo- 
mic-Le Battleground. J. 
Coggin George Wash- 
ington L. f : 

Commercial Law 

Policing Cont ts under the 
Proposed C mercial Code. 
(Con t } Univ. of Chi- 
cago L. R., 145 

Instrume Payable at” a 
Bank 2 Steffen (Com- 
me! L of Chicago 
L. R 

Constitutional Law 

The Fourteenth Amendment 
and Ra Segregation in 
State Supported Schools. 
(Comment) 24 Temple L. Q., 
222. 

Corporations 

Limitations 1 the Amending 
Powe! in he Corporate 
Contrac Comment) 18 
Univ. of Chicago L. R., 139. 


Eminent Domain 
Condemnation 
Use - Lesse e's 


for Temporary 
Costs of Re- 


moval. ‘Comment) 19 Geo- 
rge Washington L. R., 91. 
Insurance 


Conflict of Laws Applied to 
Automobile Insurance. J. P. 
334 Insurance L. J., 818. 

se of Diplomatic 
P. C. Brown. 334 

EL. 3, $22. 
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IRA D. DORIAN 


LOR AT LAW 
ZING IN 


APPELL. ATE PRACTICE 


BRIEF WRITING 


1060 Broad St., Newark, N. J. 
MArket 3-7680 
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State Seeks Disaster Information from Local 
Governments 


TRENTON, Dec. 14.—Commis- 
siofer~Charles R. Erdman, Jr., 
issued a public notice today to 
all local and county govern- 
ments throughout the State sug- 
gesting that they transmit in- 
formation to the State Depart- 
ment of Conservation and Eco- 
nomic Development regard- 
ing losses resulting from the re- 


cent hurricane disaster. 
Mr. Erdman said “the State 


has only meagre information 
from limited sources, and it is 
impossible to appraise complete- 
ly and fully the extent of losses 
to public services, facilities and 
properties’. Several localities in 
the State have approached the 
State and Federal governments 
in anticipation of obtaining fi- 
nancial aid due to the heavy 
burdens that must be borne lo- 
cally. In some instances, the re- 
habilitation requirements are 
believed to be far in excess of 
the ability to assume the burden 
from local revenues. The Atlan- 





International and Foreign Law 
The Relations between the 
International Court of Jus- 
tice and International Or- 
ganizations E. Hambro. III 
Western Political Q., 326. 
Videant Consules. F.B. Schick. 
(Analysis of the legal basis 
of the U. N. Security Council 
action on the Korean ques- 
tion) III Western Political 
Q., 311. 


' Legislation 


Judicial Control of the Legis- 
lative Process: The Federal 
Rule. J. A. C. Grant. III 
Western Political Q., 364. 

Labor 

Left-wing Labor and_ the 
Taft-Hartley Law. D. Levin- 
son. 1 Labor L. J., 1079. 

Labor Arbitration in Pennsy- 
lvania. L. Ehrlich. 24 Tem- 
ple L. Q., 107. 

The Trial Examiner’s Inter- 
mediate Report and its Role 
in Unfair Labor Practice 
Cases. R. M. Gibson. 19 Geo- 
rge Washington L. R., 23. 

Practice and Procedure 

Discovery of Government Do- 
cuments under the Federal 
Rules. (Comment) 18 Univ. 
of Chicago L.R., 122. 

Trade Regulations 

Proof Requirements 
trust Suits: The 
to Treble Damage 
(Comment) 18 
Chicago L. R., 130. 


in Anti- 
Obstacles 
Recovery. 
Univ. of 





tic Coastal communities have 
been particularly affected by the 
severity of losses. 

New Jersey is now recognized 
in certain quarters as a disaster 
area and any future action on 
the part of the Federal govern- 
ment will be dependent on the 
character and extent of damage 
incurred by public agencies. It is 
for this reason that the Depart- 
ment is compiling data before 
any formal steps are considered 
insofar as Federal legislative aid 
is concerned. 

Erdman pointed out that no 
definite plans have been formu- 
lated at this stage, and em- 
phasized that the State cannot 
proceed on the basis of gener- 
alities. He is asking the mayors 
and county officials to submit 
comprehensive reports as 
promptly as possible with a rea- 
sonable amount of detailed fig- 
ures. Statements submitted 
should list the character of los- 
ses of public property such as 
buildings, schools, streets, brid- 
ges, bulkheads, piers boardwalks, 
etc. with estimates of the losses 
in each category, and a descrip- 
tion of the extent of damages. It 
is important to segregate the 
figures as to those covered by 
insurance and those without 
coverage. 





The 
New Lawyer’s 
Protective Policy 


This policy gives complete protec- 
tion to all lawyers, whether they 
are in General Practice, Title 
Specialists, Title Searchers, Negli- 
gence Attorneys, Patent Attorneys 
or in any other special field of law. 


You are insured under this policy 
against claims arising from any 
negligent act, any error, or any 
omission occurring in the per- 
formance of any professional ser- 
vice rendered to your clients. 


Write today for descriptive 
pamphlet and schedule of rates. 
FRED W. ANDRES 
COMPANY 
1180 Raymond Boulevard 
Newark 2, N. J. 


Mitchell 2-2965 or MArket 3-3470 
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WILLIAM FURST 
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New Jersey Mortgage and Investment Co. 
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the Company to 
5 Commerce St., Newark 2 
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with the members of the Bar 
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Liability For Damage From Falling Trees 


(Continued from page 1) 





court’s mind, the mere failure to 
prevent the ice and snow from 
falling onto the adjoining pre- 
mises. It does not point to any 
misfeasance or non-feasance 
having any real causal connec- 
tion with the accident. The 
court’s opinion quotes with ap- 
parent approval the Massachu- 
setts case of Shipley v. Fifty As- 
sociates, 106 Mass. 194, as fol- 
1OWS: 
“He (the land owner) must 
his peril keep the ice or the 
collects upon his 
within his own 
is responsible for 
all damages, if the shape of 
his roof is such as to throw 
them upon his neighbor’s land, 
in the same manner as he 
would if he threw them 
there himself. He has no right 
to appropriate nis neighbor’s 
land that manner for his 
own convenience, as a place 
into which he may pour the 
accumulated snow from his 
own premises.” 
While, stated, the court in 
the Brownsey case mentions in 
tatement of facts at the be- 
ing opinion the lack of 
cutter, trough or other 
safeguard against 
occurrence,” this is 
referred to the 
opinion, even when the court is 
discussing basis of defend- 
ant’s liability. It cannot be seri- 
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ously thought that the presence 
of a tin or copper gutter would 
have held back a mass that must 
have weighed 200 or 300 pounds, 
or more. At any rate, gutters are 
for catching and draining off 
rain and not for holdi back 
heavy masses of ice and snow, 
and most out-buildings do not 
have them. In New Jersey, snow 
cleats on roofs are not common; 
certainly not as common as, per- 
haps, in northern New England 
where the winters are quite 
severe. One is lead irresistably to 
the conclusion that the “negli- 
gence’ which the court said 
must be found was negligible in 
that case. It must have consisted 
solely in the fact that defendant 
permitted the mass ] jon 
his neighbor’s land. or that he 
failed to prevent it, regardless of 
whether or not he 
the ordinary 
1gence 

n 


so near 


no 


1s 


to fall u 


was negligent 

SE Possibly 
is be found 
the placing 
boundry th 
off, X 


in nse 
the ] 
simply i 
garage 
if did 
land the 
The decision 
while it denies 
bility without 
practical terms 
it. The 
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neg to 
of the 
the a 
slide 
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view of tl 
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snow 
on 
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fault 
to have 
court itself appears 
that t \ 
largely in the 
tics: 
“While ay cis 
notwithstanding the exercise 
due care in the 
is ofttimes, if 


the con 
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ol 


gence.” 
It 
differen 


*¢ must 


makes 


ce whether we 
be found and 
in such a case as Brown 


really 
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| case, but with an action more 


nearly sounding in trespass or 
nuisance. As the court says in 
Brownsey, “ * * * in this state 
the principles of the law of neg- 
ligence govern, to a large extent, 
the relation of the owners of ad- 
joining lands growing out of the 
continuity. They ordinarily enter 
into the determination of the 
question of reasonable user.” As 
was said in the Shipley case, the 
responsible if it is mere- 
of his roof which 
the neighbors’ 


perfectly 


owner is 
] shape 
on 
be a 
’ built roof, but the 
duty have it 

W will not slide off 
would land 
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pass 
covery, 
cases a good 
in an “action on t 


purely ‘natural’ instrumental- 
ities, or is it more like a building 
or a ditch which has been con- 
structed by the owner? Suppose 
further that, after planting the 
tree on his front lawn, the owner 
fed it from time to time and, 
it grew, from c.ime to time 
immed off some of its limbs. 
Has not tree in this case 
been “maintained” in the same 
way that a building might be? 
Is its presence and condition, 
then, solely the work of nature? 
Of course, in the case of a tree 
many ina 


as 
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rl 


tne 


constituting 
wild and wooded area, we would 
tirely ure-produc- 
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| 33 Blind Vets Enter 
Lega! Field 


| Thirty-three blinded \ 
War veterans have ente 
legal field, a Veterans A 

tration survey disclosed 
Twenty-six of 

training to be 

Public Law 16, 

Rehabilitation Act - 

31, 1949. Six were empk 

time as lawyers, an 


tice of the Peace. 
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a 4... 7 _——~ ———— cone Bankruptcies Year-End Income Tax Problems 
FCAT REDUCTION OF LAW DIVISION Ne! : : : : : i ad tree 6 aed ara SPURS ; F 
; Acker ieee ig a ae ee S14 950.00. acces em Getting all income possible on | dorser’s liability, medical, inter- 
Re A. Coe Steel | ‘Th » SITE BOF HE APPLICATION 158 ; ref 3S Cahill; solr. Eman- | yOur books in 1950 and postpon- est and taxes. 
7 cite th; . ARGARET BARBARA BOROWSI Bb) BLOKING, | <9 Volonial Ave., ing.as many deductible items as A simple example of how in- 
1 © Cahill: George feasiblé until next month will come may be accelerated is that 
Lane. Rowwlle, Prove advantageous to most fed- of the doctor who asks his pat- 
ol. : Hab. 3 . a eral income taxpayers, according jents to pay him in December, 
n wher pre z - © BLAIR, s Siduey Burn. tO a Special Federal Tax Report rather than in January. Less 
hq . = ‘ te ‘ t i th siti P : ts f bs i . re 7 u ST ep ~ Just issued by Commerce Clear- simpl e, how ever, is the case of a 
oo i stockholders “t Bran | Margaret Bar- Joseph 2 ’ ing House. corporation whose net income is 
Wed ¢ 1 $51,027 ; Court by the s ri pel, “#1szsu> assets The increase in federal income in the neighborhood of $25,000. 
fy a trans $31.02 upeatint tt a Wacviees iament, | 30a 28, tax rates, already effective for Care must be exercised not to 
: “ “ivi inter Xt: Both corporations and individu | exceed this limit to keep the 23% 
“ 1 Zibb aes “ein. Wee als, the possibility of a corporate rate and avoid the 42% rate on 
eves 4. @xcess profits levy, plus the likeli- Surtax net income over $25,000. 
ne = the t 5 es ; ston: Inve: hood of higher rates in 1951 Such flexible expenses as depre- 
4, 1950 , - the Cont are =e point up the expediency of these Ciation rates and borderline 
SP RAGES i ‘ “ is ee ‘2.06.46: aetions, the CCH report explains. items will bear watching. 
é r t ‘ I as s Sebeiistniek ‘itesiiatins Snites aie Other examples of accelerat- 
Hasek post apart S THEREFORE on this 18 . ies Ae ger pesca ic ot pr ing income consist of arranging 
eg : , soa alate - pie vane eal see (1) the :nethod, (2) the time, (3) 
“ SHIM A Heinz, tans thus far proposed, but ra the parties to a transaction, to 
; Weelans 1950 rates ‘if any will be lower Ee Se oe nee ny Dee 
Kul 2-6 ve ee ay ee eee * ember 31, 1950. This may be done 
st eee ; Patersin s2.033.69; assets “aN for 1951. witnout serious loss in many in- 
9 Reh mA. R ‘There are variable factors to stances of instalment sales, real 
co Sa sets aioe : . St Glass’ pe taken into account in deter- estate transfers, stock liquida- 
ALAN ty ¢ ; Fis lr. mining whether to accelerate or tions and sale of securities. 
ee arg : ; _ Jviterson st. to defer gain or loss, or to take In the latter connection, the 
<i liil: solr. Henry OF defer deductions CCH report emphasizes the ne- 
k ale opts \ ie, For example, if the cash-basis cessity for identifying the exact 
i - = Saco ete es ets taxpayer believes that 1951 will securities sold, so their original 
re fered be the best year to take deduc- cost is plainly evident. Other- 
BIOS . gt “err tions in order to offset income wise, the “first in, first out” rule 
; > a which will be — at the may be applied and the gain or 
ard RK : é i. EB) \iamsten: higher rates for 1951, he should loss may be higher or lower than 
ge he 7 as 7 “see that contributions etre he the taxpayer had anticipated. 
"as tl t as int ett! anticipates making are paid in —— 
“teal y ' Harry 1951, rather than in 1950. Aumenmeement 
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